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Abstract

The relevance of this study. The institute for the care of minors is receiving a great deal of attention nationally,
as the state’s priority is the growth of the child in the family. According to the report on the activities of the Adoption
Rights Protection Authority in 2021, is noted that in 2021 the number of children in guardianship in Lithuania was 963
of them in temporary guardianship 921 children, with a permanent population of 42 children indicating that the need
for care is high. It is in the interest of the valet that children grow up in a family and the state initiative is undergoing
a care reform aimed at abolishing institutional care homes and creating conditions for children to grow up in a family.
The main problems. The article examines the issues in the context of guardianship. The most frequent reason for
the loss of guardianship of a child is the alcoholism of the parents, neglect of the child and violation of their interests,
which is manifested in three different ways: 1. Failure to respect the principle of guardianship by separating brother
and sister. 2. Transferring a child deprived of parental care to a health authority if no illnesses are detected. 3. A small
number of guardianship due to low awareness. The following tasks: 1. Define the concept of child guardianship.
2. To analyse EU international and Lithuanian national legal acts regulating child guardianship. 3. Identify case
law on the legal regulation of the child guardianship. The aim of this work: to analyse the aspects of the legal
regulation of the institution of child guardianship to ensure the best interests of the child. The paper concluded:
The analysis of national legal acts and case law has shown that the Civil Code of the Republic of Lithuania must be
applied in a mandatory manner when applying the principles the child guardianship. The novelty — In Lithuania,
the Civil Code of the Republic of Lithuania is the main legal act regulating the institute of child guardianship, but
the peculiarities of the principles of child guardianship are not clearly disclosed, as each situation depends on its own
individual variant. The article analyses all the principles governing the custody of a minors with a view to highlighting
the peculiarities of the custody institute and preventing violations of the child’s interests. As the result — In Lithuania,
there are situations when a child is removed from parental care and transferred to health care institutions with the hope
of finding a safe place for him/her quickly, but for a healthy child, this is not an appropriate solution, as the child’s
best interests are at stake — a health care institution is not a home-like environment. The Civil Code of the Republic
of Lithuania establishes the procedure for location fostering a child, and a health care institution is not a suitable place
for fostering. It has been established that failure to respect the order of priority causes violations of the child’s best
interests and causes severe stress for the child deprived of parental care. The used methodology the work applies
the analysis of scientific literature, which helps to deepen the specifics of this institution, analyses the legal acts
regulating the institute of custody, and analyses the case law related to the institute of child custody.

Keywords: child guardianship, child’s interests, guardian.

Introduction. Statement of the problem. a child deprived of parental care to a health authority

The article examines the issues in the context of
guardianship. The most frequent reason for the loss
of guardianship of a child is the alcoholism of the
parents, neglect of the child and violation of their
interests, which is manifested in three different ways:
1. Failure to respect the principle of guardianship
by separating brother and sister. 2. Transferring
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if no illnesses are detected. 3. A small number of
guardianship due to low awareness.

Relevance of the topic at international and
national level, the best interests of the child take
precedence. This priority is reflected in international
conventions and national legislation. The Republic
of Lithuania has ratified the 1980 European
Convention on the Recognition and Enforcement
of Decisions Relating to the Custody of Children
and on the Protection of Children (European
Convention on the Recognition and Enforcement
of Decisions Relating to the Guardianship of
a Child and the guardianship of children 1980).
Another important Convention is the 1980 Hague
Convention on Convention on the Civil Aspects of
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International Child Adoption..., 1980). Article 7 of
the Convention on the Rights of the Child states that
the child has the right to a nationality, to an identity,
to be taken into care (Convention on the Rights of
the Child..., 1989). In Lithuania, child guardianship
is organised and managed by the State Child Rights
Protection and Adoption Service (Lithuanian Child
Rights Protection and Adoption Service..., 2022).
This service was established for Lithuania.

Lithuania ratified the 1993 “Hague Convention
on Protection of Children and Cooperation in respect
of Intercountry Adoption in the field of international
adoption” (Convention on Protection of Children and
Cooperation in respect of Intercountry Adoption...,
1993). In 2005, the name of the Adoption Service
was changed in accordance with the Decree of the
Republic of Lithuania No. 184 and regulations, on the
basis of which the activities of the Adoption Service
were expanded for the benefit of children (Republic
of Lithuania The Lithuanian Office for the Protection
of Child Rights and Adoption..., 2022). In accordance
with the provisions of the Adoption Rights Protection
Service 2021, the number of children in child
guardianship in Lithuania in 2021 was 963, of which
921 children were in temporary care and 42 children
in permanent care and the deinstitutionalisation
process is not complete (Activity Report..., 2019).
In Lithuania, there is currently little research on
the legal regulation of the child guardianship
because guardiasnship proces transformation. It has
been noted that researchers are focusing more on
the social aspect of this institution. For example,
Jozelitiniené, 1., Martinkéné, G., Budginaité —
Mackiné, 1., Zilinskien¢, L., Geniené, R., have carried
out research on guardianship in the social context.
Therefore, this article aims to deepen the information
on legal issues related to guardianship and to reveal
the problems of legal regulation and ways of solving
the problems in order to improve the legal regulation
of guardianship institute.

The aim of the research to analyse the aspects
of the legal regulation of the institution of child
guardianship to ensure the best interests of the
child. Results. In Lithuania there are situations
when a child is removed from parental care and
transferred to health care institutions with the hope
of finding a safe place for him/her quickly, but for
a healthy child, this is not an appropriate solution,
as the child’s best interests are at stake — a health
care institution is not a home-like environment. The
Civil Code of the Republic of Lithuania establishes
the procedure for location fostering a child, and

a health care institution is not a suitable place for
fostering. It has been established that failure to
respect the order of priority causes violations of the
child’s best interests and causes severe stress for the
child deprived of parental care.

Concept of the guardianship of minors the
purpose of child guardianship is to guarantee the
upbringing and care of the child in order to provide
him/her with safe and appropriate conditions
(Mikelénas, 2009). The Civil Code of the Republic
of Lithuania lays down the principles that must be
followed when dealing with custody of minors.
These principles are: the priority of the child’s
interests, the priority of the child’s relatives or
persons with close ties to the child to become his/
her guardians, the guardianship of the child in
the family, the non-separation of siblings, and the
stability of the place of guardianship of the child
(Civil Code of the Republic of Lithuania..., 2001). It
has been established that the legislator gives priority
to the child being cared for by the family.

Article 3.252 of the Civil Code of the Republic
of Lithuania establishes the types of guardianship:
temporary guardianship and permanent guardianship
(Civil Code of the Republic of Lithuania..., 2001).
Temporary guardianship of a child is understood as
a type of guardianship in which the child is taken into
care with the intention of returning him/her to his/her
biological family, it is this form of guardianship is
applied when the child remains without parental care
and it is necessary to represent, care for and educate
the child until the situation improves in the biological
family or the grounds for which the child was taken
from the parents’ custody are removed. Permanent
guardianship is understood as the guardianship
of a child left without parental care due to various
circumstances with the aim of representing the child’s
interests. Permanent guardianship of a child is special
in that it is established by a court order (Lithuanian
Office for the Protection of the Rights of the Child
and the Adoption of the Child..., 2022).

In order to clarify the concept of child
guardianship, it is necessary to discuss the forms
of child custody and their specific features. The
Civil Code of the Republic of Lithuania states that
“a child shall be fostered in a family, a foster home,
a foster care centre, a child care institution” (Civil
Code of the Republic of Lithuania..., 2001). These
different forms of child care are therefore necessary
to briefly discuss each of them separately. Family
care is a form of care in which the child is placed
with other children, ranging in number from four
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children to eight children. The legislator has specified
the conditions under which the numbers can be lower
or higher, it is. The principle of non-separation of
siblings and in the case of care for disabled persons
(Mikelénas, 2009).

A family home is a non-profit organisation
established by a legal person, because during the
process of deinstitutionalisation, the establishment
of family homes started with the abolition of state-
run orphanages (Kirtikliené, 2021). Another form
of child care is family care. This form is regulated
by Article 3.259 of the Civil Code of the Republic
of Lithuania. The Constitution of the Republic of
Lithuania establishes that the family is the basis of
the State (Constitution of the Republic of Lithuania...,
1992). The legislator gives priority to the care of the
child in the family, because it is only in the family
that the child will grow, develop and develop best.
The author points out that institutional care is
inappropriate because it causes tension and anxiety
for the child and influences a difficult adaptation in
an institutional home. (Sakalauskiené, 2022). The
Civil Code of the Republic of Lithuania specifies that
the number of fostered children ranges from three to
six children, the legislator has established exceptions
for the application of the principle of non-separation
of siblings and the preference for the fostering
of children by close relatives (“Civil Code of the
Republic of Lithuania...,” 2001).

Institutional care is being abolished because the
state’s priority is to create conditions for children
to grow up in a family. Since 2012, Lithuania has
been organising a transformation from institutional
care homes to care for children in families and
communities. Since 2014, a decree has been
adopted according to which it is planned to abolish
state-run orphanages from 2014 to 2020, but this
transformation is still underway because there is
a shortage of foster carers and adoptive parents and
a lack of public information about foster care, it is
there is a lack of information about the possibility of
becoming a foster carer (“Transformation of foster
child guardianship..., 20217, 2021) Child foster care
in a foster centre. Fostering centres in Lithuania
started to be established in 2018 with funding from
the European Union.

The purpose of a foster child guardianship
center is to ensure that each child is provided with
temporary or permanent care when needed, it is in
the best interests of the child, to provide them with
care in the home of a temporary guardian. This form
of guardianship is special in that the guardian on duty

does not become the child’s legal representative, it
is he or she remains the foster child guardianship
center, which concludes an agreement with the
temporary guardian for the care of the child. The
standby guardian carries out his/her activities on
the basis of his/her internal activities and receives
a salary for this (Geniené, R., Nedvecka, R., 2021).
After discussing all the forms of child care, it was
found that family care is the most acceptable form
of care for a fostered child, as it provides the child
with the right conditions for growth, development
and development, but that foster care in care centres
is the only form in which the temporary guardian can
receive a salary for the care of the child. Article 3.251
of the Civil Code of the Republic of Lithuania
establishes two concepts of guardianship and custody
of a child, which are distinct in that guardianship is
established when the child is under 14 years of age
and custody is established when the child reaches
the age of 14 years (Civil Code of the Republic of
Lithuania..., 2001). An analysis of the legislation
shows that child guardianship is: “the care, upbringing
and education of a child without parental care who
has been entrusted to a natural or legal person in
accordance with the procedure established by law,
the creation and maintenance of other conditions
suitable for the child’s spiritual and physical growth,
and the protection and representation of his or her
personal and property rights and legitimate interests”
(Lithuanian Office for Protection of the Rights of
the Child and the Office of Child Protection and
Adoption..., 2022).

Principles and conditions for prospective
guardians of minors

Article 3.269 of the Civil Code of the Republic of
Lithuania states that a person who has attained the age
of 21 and is not older than 65 years may be a guardian.
The legislator has provided for exceptions to the age
limit when a relative seeks child guardianship (Civil
Code of the Republic of Lithuania..., 2001).

The Vilnius City District Court, in a case
concerning the return of a child to the family,
was dealing with a case in which, according to its
findings, the guardianship of a minor child was
awarded to a grandmother who was over 65 years of
age and when the child was eleven years old. In this
case, the child’s biological mother considered that
the grandmother, who was 67 years old, could not
have custody of a grandchild over the age of ten, but
an exception to the law was applied in accordance
with Article 3.269 (1) (7) of the Civil Code, it
was established that the paternal grandmother was
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a close relative. The Supreme Court of Lithuania
has stated that close relatives have the right to take
care of a grandchild older than ten years (2018
of the Vilnius District Court decision November
29 decision in civil case..., 20018).

The second condition for guardianship is legal
capacity. Article 2.5 of the Civil Code of the
Republic of Lithuania states that: “the capacity of
a person to acquire civil rights and to create civil
obligations by his or her own acts (civil capacity)
shall be fully established when the person reaches
the age of majority, i. e. when he or she reaches
the age of 18 years” (Civil Code of the Republic of
Lithuania..., 2001).

The third condition is that the child must not
be separated from his/her parents or that parental
authority is restricted. Guardians are checked in the
database for criminal record, physical and mental
health and these requirements are the main ones
applied in the selection process to become guardians
(Civil Code of the Republic of Lithuania..., 2001).
The legislator states in Article 3.24 of the Civil
Code that the guardianship of a child is governed
by the principle of the best interests of the child.
The content of this principle is disclosed. In the
case of the Klaipeda Regional Court of 2021 on the
temporary limitation of the mother’s authority and
appointment of another guardian. from the transition
from institutional care homes to child care In this
case the court found that this principle is revealed in
the Law on the Protection of the Rights of the Child
and is understood by a personal assessment of what
is best for the child at the current time and in the
future (2021 of the Klaipeda Regional Court decision
September 30 decision in civil case..., 2021).

Another important principle of priority for
becoming a child’s guardian applies to relatives
of the child who are emotionally involved with
the child. This principle was revealed in a 2020
case of the Panevézys Court, where the paternal
grandmother of a child decided to take custody of
her grandchild. The case states that the grandchild
and the grandmother are emotionally connected,
also they communicate by telephone (2020 of the
Panevézys District Court decision May 20 decision
in civil case..., 2020).

The next principle is child guardianship in the
family. The Kaunas District Court ruling of 2020
establishes that the form of child guardianship in the
family is leading over other forms of guardianship
and guardianship in the family is the most suitable
form of guardianship for the child to grow, develop,

and improve both physically and mentally (2020 of
the Kaunas District Court decision May 14 decision
in civil case..., 2020).

The current reform of foster care in Lithuania
aims to abolish state-run orphanages and create
community-based homes to create a family-like
environment for children, but according to a study
carried out by the Ombudsman for the Protection of
Children’s Rights, there are many problems with the
implementation of the reform in 2020.

In particular, it has been found that children
removed from unsafe environments due to parental
drinking, neglect, violence or other circumstances
are placed in health care institutions, but it is
debatable whether we can consider a health care
institution as a family-like environment (2019
Activity Report..., 2021).

Article 3.264 (5) of the Civil Code of the Republic
of Lithuania sets out a list of the order in which a child
deprived of parental care shall be transferred, this list
does not include health care institutions (Civil Code
of the Republic of Lithuania..., 2001).

The best interests of the child have been found to
be harmed by the loss of custody of the biological
parents due to an unsafe environment and by the
transfer of the children to health care institutions
when they are fully healthy. It is recommended that
the order of priority of Article 3.264 (5) of the Civil
Code should be followed when deciding on the
custody of the child.

Another principle is brothers and sisters not be
separated, except where this is not in the child’s best
interests. The Kaunas Regional Court case of 2018
dealt with custody, residence and maintenance of
minors. The case established that the siblings do not
communicate and that no close ties have been formed
between them. The Court stated that the principle
of the best interests of the child in custody prevails
over other principles and that other principles may be
overridden in certain situations.

The Court found that there was no evidence of
a close relationship between the brothers and sisters
and therefore decided that their separation would not
be detrimental to the best interests of the children.
In the article on divorce, it was emphasised that
the brother and sister relationship is the longest
lasting family relationship, as they share a common
childhood. It was found that the decision to separate
the siblings is based on the establishment of a close
relationship between them, and that the decision to
separate them is taken only later (Sibling Separation
Due to Parental Divorce: Diagnostic Aspects...,
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2022). The last principle of child guardianship
concerns the permanence of the child’s place. This
principle was newly introduced in the Framework
Law on the Protection of the Rights of the Child of the
Republic of Lithuania on 10-11-2020 with the aim of
facilitating the child’s guardianship by separating the
child from his/her parents and finding an environment
closer to his/her former home. The legislator is aware
that a child removed from his/her biological family
is under great stress and that moving they away from
home causes negative emotions. The principle of
permanence of the child’s environment and place of
care has been established as a means of facilitating
the care of the child.

Conclusions.

1. An analysis of the legislation shows that the
legislator gives priority to the family form of child
guardianship.

2. It has been established that child
guardianship in a guardianship centre is a new form
of guardianship since 2018, created with the aim
of involving the public in guardianship children,
and is the only form of guardianship where the
guardianship carer is paid a salary.

3. It has been established that child
guardianship and care child are different concepts,
as guardianship is established when the child is

under 14 years of age and care is established when
the child is 14 years of age.

4. The analysis of the legal acts has established
that the guardianship of a child is the care, education,
representation and protection of his/her personal
property and non-property rights of a child who has
been deprived of his/her parental care and entrusted
by law to another natural or legal person.

5. Article 3.24 of the Civil Code of the Republic
of Lithuania does not equate the principles of
guardianship, as the principle of the best interests
of the child is given priority at both national and
international level.

6. It has been established that the interests of
the child are being undermined in the context of the
guardianship restructuring, since the removal of the
child from the biological parents and the transfer
of the child to a health institution, provided that the
child has no health problems, violates the provisions
of Article 3.264 of the Civil Code and the order of the
children’s transfer sequence.

7. Brothers and sister’s relationships have been
found to be the longest-lasting, but separability
issues should be guided first by the determination
of the closeness of the relationship and then by
the decision to separate the brothers and sisters,
depending on the situation.
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ITPABOBI ACIIEKTH PET'YJIFOBAHHS OIIIKU HAJI AMTUHOIO

AHoTauis

AKTyaJIbHICTh JJAHOTO JIOCII/DKeHHsI. [HCTUTYTY OIIKM Haj HEMOBHOIITHIMU B KpalHi NPUALISETHCS BEJIUKA yBara,
OCKUIBKH MPIOPUTETOM JEp’KaBH € BUXOBAHHS JAUTHHHU B ciM’i. 3TiJHO 31 3BITOM NPO JMiSUIBHICTH YIPaBIiHHS 3aXHCTY
npaB ycuHosieHHs y 2021 poui, 3a3Hadaersest, mo y 2021 poui KiUIbKicTh aiTed mij omnikoro B JIuTBi craHoBmia 963,
3 HHX Tl TAMYACOBOIO OIiKOI0 — 921 auTwHA, PH MOCTIHHOMY HaceleHHi 42 MUTHHU, IO CBIIYUTH PO HEOOXiTHICTH
JUTA IOTIISAMY BUCOKa. B iHTepecax kamepamHepa, mo0 TITH POCIH B CiM’i, IepkaBHA iHII[IaTHBa MEpexuBae pehopmy
OIIiKH, CIIPSIMOBaHy Ha JIKBiJaIli0 iHTEPHATHUX 3aKJaJiB Ta CTBOPEHHS YMOB /IS BHXOBaHHA AiTel y cim’i. OCHOBHI
npobiiemMu. Y CTaTTi po3MIANaloThCs MUTAHHS B KOHTEKCTI omiku. HaifuacTilioro mpHYMHOIO BTPATH JUTHHOIO OIIKK
€ aJIKOroJIi3M 0aThKiB, HEXTYBAHHS TUTHHOIO Ta IMOPYIICHHS IXHIX 1HTEpPECiB, IO MPOSBISETHCS TPhOMA PIZHUMH CIO-
cobamu: 1. HenorpuMaHHS NPUHIMITY OIIKK IIISIXOM PO3JIydeHHs Opara Ta cecrtpa. 2. [lepenada auTunu, mo30aBieHol
0aTHKIBCHKOTO MIKITYBaHHSA, 10 OPTaHy OXOPOHU 37I0POB’S 32 BIiICYTHOCTI y Hei 3aXBOpIOBaHb. 3. Maja KiTbKICTh OTIKH
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yepe3 HU3bKY MmoiH(opMoBaHicTh. 3aBnanus: 1. Jlatn BU3HaUCHHS IOHATTS OMIKK HaJ AMUTHHOHO. 2. [IpoaHaizyBaTi Mix-
HapozHi npaBoBi akTh €C Ta HalliOHANBHI MPAaBOBI akTH JINTBY, IO PETYIIOIOTH OMIKY HaJ AIThbMH. 3. Busnaute cynoBy
MIPAKTHKY [I0/I0 MPABOBOTO PETYIIOBAHHS OMIKM HaJl JUTHHOI. Mera poOOTH: NpoaHalli3yBaTH acIEeKTH IPaBOBOTO
PETryJIIOBaHHS IHCTUTYTY OMIKH Ha/l AUTHHOIO IS 3a0e3IeUeHHs] HalKpaluX IHTepeciB AUTHHU. Y JIOKyMEHTI 3p00JIeHO
BHCHOBOK: AHaJli3 HalliOHAJIFHIX MPAaBOBHX aKTiB i CyJOBOI MPAKTHKK MOKa3aB, mo L{uBinsHMI Koneke JInToBchkoi Pec-
myOJTIiKKA TIOBHHEH 3aCTOCOBYBAaTHCS B 000B’SI3KOBOMY TIOPSIKY TIPH 3aCTOCYBAaHHI NPUHIIMIIIB OMiKK Haja niThmu. Hosa-
uist — y Jlutei Lusinbuuii koneke JlutoBebkoi PecryOiiky € OCHOBHUM MPABOBUM aKTOM, LIO PErYJIO€ IHCTUTYT OIIKH
HaJl IiThbMH, ajie OCOOIMBOCTI MPHUHIMITIB OMIKU HAJI JITHbMH YiTKO HE PO3KPHUTI, OCKIJIBKH KO)KHA CUTYaIisl 3aJIEKHUTh Bl
CBOT'O iH/IMBI/IyaJJbHOTO BapiaHTy. Y CTaTTi aHAII3yIOThCS BCl NPUHIMUIN OMIKM Ha/l HEMOBHONITHIMU 3 METOIO BUCBIT-
JICHHSI 0COONMBOCTEH 1HCTUTYTY OMIKHU Ta 3armo0iraHHs MOPYIICHHSIM iHTepeciB quTuHU. Sk Hachmigok — y Jlutei OyBa-
IOTh CUTYaIlii, KOJIM AUTHHY 3a0MparoTh 3-1Mi]1 0aThKiBCHKOTO MIKITyBaHHS Ta IEPEIAroTh /10 3aKJIaJiB OXOPOHH 3/I0POB’ S
3 HQTI€I0 MIBUJIKO 3HAWUTH I Hel O6e3meuHe Miclie, aie JiIsl 370pOBOi IUTHHU 1€ HE IMiXOIUTh., OCKUIBKH HAETHCS PO
HaMKpaIlli IHTepeCH TUTHHHU — 3aKJIa]] OXOPOHH 30POB’s — I1€ HEe JoMaIllHe cepeaoBuiie. [{uBinbHuii Koneke JIMToBChKOT
PecnyOuikn BCTaHOBIIOE MOPSJOK PO3MILICHHS AUTHHU Ha BUXOBAHHI, a 3aKJIaJl OXOPOHU 3/10POB’Sl HE € MPHIATHUM
MiCIIeM JIjIsl BUXOBaHHA. BCTaHOBIEHO, 1110 HEIOTPUMAHHS YeproBOCTI CHPUYUHSE TIOPYLICHHS SIKHAHKpaIIUX iHTEepeciB
JUTHUHH Ta BUKJIMKA€E CHJIBHUN CTPEC y AUTHHH, 11030aBJICHOT 0aTbKIBCHKOTO IIKITyBaHHS. Y BUKOPHUCTAHIH METOLOJIOTIT
B po0OTi 3aCTOCOBAaHO aHaJi3 HAYKOBOI JIITEpaTypH, MO0 JO3BOJISE TMTOTIIMOUTH CIEIM(IKy TaHOTO iIHCTHTYTY, TPOAHATI-
30BaHO HOPMAaTHWBHO-IIPABOBi aKTH, IO PETYIIOIOTH IHCTUTYT OIKH, a TaKOX MPOAHATI30BAHO CYIOBY IPAKTHKY MO0
IHCTHTYTY OIMIKH HaJ JIThMU.
KurouoBi ciioBa: omnika Haj AUTHHOO, IHTEPECH JJUTHHH, OTIKYH.
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